
stated that this "surrogate could be used to calculate the approximate amount of originating

traffic using the [resellers'] services that each defendant handled, thus allowing a reasonable

measure of the damages for which each [LEC] is responsible." 1995 FCC Order, ~ 25.

10. Next, SBC and certain other defendants sought review before the United States

Court of Appeals for the District of Columbia Circuit Before the District of Columbia Circuit,

they acknowledged the Commission found that thev "are liable to the reseUers for damages for

violating the Communications Act." Joint Reply Brief of Local Exchange Carrier Petitioners and

Intervenors, at 18-19, attached to the Petition to Deny as Exhibit 2. The LECs also "effectively

conceded that they were not entitled to charge the two higher CCL charges they ha[d] assessed

with respect to calls made through [reseUers'] service~ ., Southwestern Bell Tel. Co. v. FCC, 116

F.3d 593, 597 (D.C. Cir. 1997).

II The District of Columbia Circuit upheld the Commission's ruling in all respects.

See Southwestern Bell Tel.. 116 F.3d 593. Among other things, the court ruled that the

Commission was entirely correct to require SBC and the other LECs to comply with its

requirement of working out a means of refunding these overcharges and that it "border[ed] on

the frivolous" for SBe to expect the Commission 10 assume that AT&T did not pass through

these overcharges at the rescUers' cost. Id. at 597-9R

12. Not even the District of Columbia Circuit's directive, however, has led SBC to

comply with the requirements of the 1987 ReadylineQrder that it design a formula that ensures a

rebate of the CCL overcharges. In spite of the clear rulings by the Common Carrier Bureau, the

full Commission, and the District of Columbia Circuit when we returned to the District Court

seeking an order requiring the LECs to disgorge the ('C1, overcharges, SBC and the other LECs

actually denied that they "have done anything unlawful." See for example, Answer of

206460 v3



attached hereto as Exhibit A.

period during which SBC exacted the overcharges

Commission in every respect this decade of proceedings has left them free to retain the

- 6 -

that it was required to disgorge the overcharges. Instcad, they essentially maintain that they are

should forget entirely that SBe was ordered to work out a method to rebate these overcharges, or

overcharges. Indeed, they have even asserted that the court, at this stage of the proceedings,

14. I have read the Petition to Deny, to which this affidavit is Exhibit 1, and assert

and unless the victims of these overcharges can reconstruct every call made during the 6-112 year

perfectly free to retain the hundreds of millions of dollars of unlawful overcharges, forever, until

Defendants Southwestern Bell Telephone Co., Nevada Bell and Pacific Bell, at ~~ 37-38,

13. The position of SBC and the other LECs is essentially that, even though (a) the

required to follow the Readyline Order; and (c) the District of Columbia Circuit upheld the

800 Readyline Clarification Order required the LECs to create a mechanism for refunding CCL

overcharges; (b) the Common Carrier Bureau and the full Commission both held the LECs' were

that it is true and correct to the best of my info~.. n... agd}?el~.?\ f
1/ /{ } xJf

{/d'f{.IL' 211/rr1/ ~?
Victor J~6ffi "

Sworn before me this. \~day of September, 1998(
\'---

'-

-~CQ~
NotafYl]biiC

My Commission expires:

v~ \ tt. (9. cx:x.-::>

206460 vJ
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UNITED STATES DISTRlCT COURT
FOR THE DISTRlCT OF COLUMBIA

LONG DISTANCEIUSA, INC., et aL, )
)

Plaintiffs, )
)

vs. )
)
)

SOUTHERN BELL TELEPHONE AND )
TELEGRAPH COMPANY, et aL, )

)
Defendants. )

Civil No. 88-1477 (JGP)

ANSWER OF DEFENDANTS SOUTHWESTERN BELL
TELEPHONE CO., NEVADA BELL AND PACIFIC BELL

Defendants Southwestern Bell Telephone Co., Nevada Bell and Pacific Bell, by

their attorneys, answer the amended complaint in this action as follO\vs:

I. Deny the allegations of paragraph 1 of the amended complaint, except

admit that plaintiffs purport to bring the action as described.

Admit the allegations of paragraph :2 of the amended complaint that the

Court has subject matter jurisdiction.

3. Deny the allegations of paragraph 3 of the amended complaint, except

deny information or knowledge sufficient to form a belief regarding the allegations

concerning other defendants.

4. Deny the allegations of paragraph 4 of the amended complaint.

5. Deny the allegations of paragraph 5 of the amended complaint, except

admit that plaintiffs purport to bring the action as described and that some 800 services

made use of LEC facilities to complete customer calls.



6. Deny the allegations of paragraph 6 of the amended complaint, except

deny knowledge or information sufficient to form a belief as to the truth of the avennent

regarding the estimated class size.

7. Deny the allegations of paragraph 7 of the amended complaint, except

deny knowledge or information sufficient to form a belief as to the experience of

plaintiffs' counsel.

8. Deny the allegations of paragraph 8 of the amended complaint.

9. Deny knowledge or information sufficient to form a belief as to the truth

of the averments of paragraph 9 of the amended complaint.

10. Deny knowledge or information sufficient to form a belief as to the truth

of the averments of paragraph 10 of the amended complaint.

I I . Deny knowledge or information sufficient to form a belief as to the truth

of the averments of paragraph 11 of the amended complaint.

12. Deny knowledge or information sufficient to form a belief as to the truth

of the averments of paragraph 12 of the amended complaint.

13. Deny knowledge or information sufficient to form a belief as to the truth

of the averments of paragraph 13 of the amended complaint.

14. Deny kno\vledge or information sufficient to form a belief as to the truth

of the averments of paragraph 14 of the amended complaint.

IS. Admit the allegations of paragraph 15 of the amended complaint, except

deny that they (or other BOCs) provide a monopoly service.

2



3

25. Deny knowledge or information sufficient to form a beliefas to the truth

of the averments of paragraph 25 of the amended ,nmplaint regarding other companies,

except admit that Nevada Bell has its prmcipal office at 645 East Plumb Lane, Reno,

Nevada 89502 and is incorporated under the laws of the State of Nevada, Southwestern

Bel.! Telephone Co. has its principal office in St. louis, Missouri and is incorporated

Deny knowledge or information sufficient to fOffi1 a belief as to the truthI)

16. Deny knowledge or information sufficient to form a belief as to the truth

of the avem1ents of paragraph 16 of the amended complaint relating to other companies

and deny the remainder of the paragraph

17. Deny knowledge or infom1ation sufficient to fOffi1 a belief as to the truth

of the averments of paragraph 17 of the amended complaint.

18. Deny knovv'ledge or infom1ation sufficient to fOffi1 a belief as to the truth

of the averments of paragraph 18 of the amended complaint.

19. Deny knowledge or infom1ation sufficient to fOffi1 a belief as to the truth

of the averments of paragraph 19 of the amended complaint.

~O Deny knowledge or information sufficient to fOffi1 a belief as to the truth

of the avem1ents of paragraph 20 of the amended complaint.

21. Deny knowledge or information su Hi cient to fOffi1 a belief as to the truth

of the a\crments of paragraph 21 of the amended \omplaint

of the a\erments of paragraph 22 of the amended "mplaint

23 Deny knowledge or infom1ation sufficient to fom1 a belief as to the truth

of the averments of paragraph 23 of the amended c(lmplaint.

24 Admit the allegations of paragraph 1.+ of the amended complaint.



under the laws of the State of Missouri, Pacific Bell has its principal office in San

Francisco, California and is incorporated under the laws of the State of California, and

deny the remainder of the paragraph.

26. Deny the allegations of paragraph 26 of the amended complaint. except

admit that the amended complaint defines the terms as indicated.

27 Deny the allegations of paragraphn of the amended complaint

28. Deny the allegations of paragraph n of the amended complaint. except

admit that most local and long distance calls are or were completed as described and den;

knowledge or information sufficient to form a belief as to the truth of the avem1ent

regarding the portion of lines served by the defendant BOes.

29. Deny knowledge or information sufficient to form a belief as to the truth

of the averments of paragraph 29 of the amended complaint.

30. Deny knowledge or information suffIcient to form a belief as to the truth

of the J\Trments of paragraph 30 of the amended complaint.

:; 1. Admit the allegations of paragr:\pf ; 1 of the amended complaint

32. Admit the allegations of paragraph ~2 of the amended complaint

33. Admit the allegations of paragraph 13 of the amended complaint.

34. Admit the allegations of paragraph \4 of the amended complaint, except

deny that section 69.207 provides that only one ]'<1'5 charge may be applied to 800

ReadyLine-type calls

35. Deny knowledge or information sufficient to form a belief as to the truth

of the averment regarding defendant NECA of paragraph 35 of the amended complaint.

and deny the remainder of the paragraph.

4



reference their answers to such

36. Deny the allegations of paragraph 36 of the amended complaint, except

deny knowledge or infonnation sufficient to fom1 a helief as to the truth of the averments

regarding other companies

'37. Deny know'ledge or infonnation suff~cient to fonn a belief as to the truth

of the avennents in paragraph 37 of the amended complaint, except deny that defendants

have done anything unlawful.

38. Deny knowledge or infonnation sufflcient to fonn a belief as to the truth

of the averments in paragraph 38 of the amended complaint, except deny that defendants

have done anything unlawfuL

39. Deny the allegations of paragraph 39 of the amended complaint.

40. Deny the allegations of paragraph 4(1 of the amended complaint.

41. Admit that paragraph 41 of the amended complaint incorporates the

indicated paragraphs by reference, and incorporate

paragraphs.

41. Deny the allegations of paragraph 4-) of the amended complaint.

43. Deny the allegations of paragraph 4 ~~ of the amended complaint.

44. Deny the allegations of paragraph 44 of the amended complaint.

45. Admit that paragraph 45 of the amended complaint incorporates the

indicated paragraphs by reference, and incorporate by reference their answers to such

paragraphs.

46. Deny the allegations of paragraph 4fJ of the amended complaint.

47. Deny the allegations of paragraph 4'7 of the amended complaint.

48. Deny the allegations of paragraph 48 of the amended complaint.

5



reference their answers to such

49. Admit that paragraph 49 of the amended complaint incorporates the

indicated paragraphs by reference, and incorporate hv reference their answers to such

paragraphs.

50. Deny the allegations of paragraph 50 (lfthe amended complaint.

51. Deny the allegations of paragraph 51 (lfthe amended complaint.

52. Deny the allegations of paragraph 5:' (lfthe amended complaint.

53. Deny the allegations of paragraph 5~ ill' the amended complaint.

54. Admit that paragraph 54 of the amended complaint incorporates the

indicated paragraphs by reference, and incorporate hv reference their answers to such

parag.raphs.

55. Deny the allegations of paragraph 55 of the amended complaint.

56 Deny the allegations of paragraph 56 of the amended complaint.

57. Deny the allegations of paragraph 5' i)fthe amended complaint.

58. Deny the allegations of paragraph 5R ,)1' the amended complaint.

59. Admit that paragraph 59 of the ar'1ended complaint incorporates the

indicated paragraphs by reference, and incorpofJtc

paragraphs.

60. Deny the allegations of paragraph 6C!lfthe amended complaint.

61. Deny the allegations of paragraph 61 df the amended complaint.

62. Deny the allegations of paragraph 6' 1)1' the amended complaint.

63. Deny the allegations of paragraph 6·; ,)f the amended complaint.

64. Deny the allegations of paragraph M ,)1' the amended complaint.

6



FIRST AFFIRMATIVE DEFENSE

The complaint fails to state a claim upon which relief may be granted.

SECOND AFFIRMATIVE DEFENSE

The court lacks personal jurisdiction over the answering defendants.

THIRD AFFIRMATIVE DEFENSE

Venue is improper in this district.

FOURTH AFFIRMATIVE DEFENSE

The claims are barred in whole or in part by the statute of limitations.

FIFTH AFFIRMATIVE DEFENSE

The claims are barred to the extent that plaintiffs (or members of the putative

class) or interexchange carriers received refunds or credits from the answering defendants

with respect to the calls at issue.

SIXTH AFFIRMATIVE DEFENSE

The claims are barred in whole or in part by waiver or estoppel.

7
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DE\VFY BALLANTINE LLP

----?I"-~~ _ _=__~=---.L- ._B\':

Respectfully submitted,

Attorneys for Defendants Southwestern Bell
Telephone Co., Nevada Bell and Pacific Bell

SEVENTH AFFIRMATIVE DEFENSE

The claims are barred in whole or in pan by release and discharge, or by accord

Dated: New York, New York
January 23, 1998

and satisfaction.



CERTIFICATE OF SERVICE

I hereby certify that on January 23, 19Q8, I served a true and correct copy of the

Answer of Defendants Southwestern Bell Telephone Co .. Nevada Bell and Pacific Bell by first

class Untied States mail, postage prepaid, upon the following:

Victor 1. Toth, Esq.
2719 Soapstone Drive
Reston, Virginia 20191

John Haven Chapman, Esq.
Tenzer Greenblatt, L.L.P
405 Lexington Avenue
New '{ork, New York 10174

Dated. New York, New "I{ork
January 23, 1998

, 0 /7'
~ /I- /. d1-5, /~ /
Carol A. Polizzi /) y/
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v.

Petitioners,

Attorneys for Southwestern Bell
Telephone Company

Hobert M. Lynch
Durward D. Dupre
Marjorie Weisman
One Bell Center, Room 3522
St. Louis, Missouri 63101
(314) 235-2509

------------------------

-------- -_.------------.

[Names of Additional Counsel Appear on Signature Page]

Respondents.

ORAL ARGUMENT SCHEDULED FOR MAY 14, 1997

IN THE UNITED STATES COURT OF APPl£ALS
FOR THE DISTRICT OF COLlJMBlA CIRCillT

JOINT REPLY BRIEF OF LOCAL EXCHANGE CARRIER
PETITIONERS AND INTERVENORS

FEDERAL COMMUNICATIONS COMMISSION, ET AL.,

ON PETITIONS FOR REVIEW OF ORDERS OF THE
FEDERAL COMMUNICATIONS COMMISSION

No. 95-1193
(and consolidated cases)

SOUTHWESTERN BELL TELEPHONE COMPANY, Err AL.,

March 26, 1997 [Ro-filed April 16, 1997)

--- --- - ._-----

.----_.- -----

Attorney fOJ' lJ S WEST
Communications, Inc.

Robert B. McKenna
Suite 700
1020 19th Street, N.W.
Washington, D.C. 2003(;
(303) 672-2861

----_.---- -----
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---_._~--------_ ....- ------

."edit (reduced originating carrier common line rates) themselves on their own

ccount from petitioners and reflect this credit in the amount charged to the

esellers.

The FCC's reaf=lon why this Court should countenance its relieving the

esellers of their burden of proving key elements ofthelr complaints is dramatic:

The Commission has had decades of experience regulating AT&T.,,26 This Court

as had decades of experience reviewing decisions of the FCC, but petitioners arc

~ot aware of any decision by this Court substituting thIS Court's experience for

ctual review of an FCC decision all the record. We submit that this concession by

,he FCC places this case precisely within the general prohibition that the FCC may

lot substitute speculation and assumption for factual findings based on a record.
27

THE FCC'S DECISION THAT Pf~TITIONERSVIOLATED
THE COMMUNICATIONS ACT IS NOT ENTITLED TO
DEFERENCg

In our opening brief, petitioners noted that: the Supreme Court had ruled in

,9r1.l1e1'n ~ipeline that a legislative or political body could not usurp the

.:onstitutionally afisigned judicial function without running afoul of Article III of the

, etitloners stated that they had no way of determining whether A1'&T included
,;CL costs in its rates Or how AT&T passed t.hem on to resellers if it did so at all.

FCC Brief at 20.

11
Sc~. National..Gypsum c.o. v. U.S. ~~nvironmentalPro~ectionAgency, 968 F.2d 40,

;.3·44 (D.C. Cir. 1992).
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Constitution.
18

At the very least, we submitted, this decision meant that the FCC

could not adjudicate damages claims based on political considerations.

The FCC's response is instructive. While it never mentions the Northern

~iI?eline decision, tho FCC launches into what is essentially a political defense of its

decision, "[t]his controversy involves the interpl"etation and application of a

Commission rule that the Commission adopted for the purpose of furthering the

goals of a statute that the Congress enacted to achieve some public policy

purposes,,19 and insists that its "interpretation of the agency's own rule" is entitled

to the customary judicial deference.
30

This is precisely our point. The FCC clearly

had the authority on a proper record to direct petitioners, AT&T, MOr and the

rescUers, to negotiate to determine how to measure and calculate a credit

mechanism which included resellcrs. The FCC did not do so in the decisions under

reVIew and has not done so since. Such action would have been an entirely proper

example of the FCC's legislative authority. Instead, the FCC has found defendants

hable for private damages in the decisions under review, and it has done so in a

manuel' which violates the most. rudimentary protections which petitioners would

haVl~ had available in an Article III Court. At the very least (and this is all

petitioners have asked for in this case), petitionerR are entitled to an in-depth

review of the }i'CC's decision that petitioners are liable to the resellers for damages'

n t:J"orthern Pipeline Cons't)'uction Co--,- v. Marathon Pipe Line Company, 458 U.S. 50
(J 982)

29 FCC Brief at 17.
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for violating the Communications Act. In the context of this case, this means that

the FCC's decision is not entitled in a private complaint proceeding to the deference

normally due an agency's administrative order Of course, we likewise submit that

the FCC's decisiol1 is so fundamentally arbitrary that it would not be entitled to

d r' Jle.lerence ill any event,

v BELLSOUTH AND SNET FILED TIMELY PETITIONS
FOR REVIEW'

In its final argument, which the United States declined to join, the FCC

continues to claim that BellSouth Telecommunications, Inc. ("BellSouthl) and

Southern New England Telephone CSNET") did not file timely petitions for review.

The FCC's theory is that. as these two petitioners had filed defective (by the FCC's

analysis) petitions for rocon~ideration of the FCC's orders, they are barred from

appealing the original orders. J2 The FCC claims that these petitioners should have

sought review of the Bureau's dismissal oftheiT petitions for reconsideration before

seeking appellate relief. Intervenors actually argue that BellSouth and SNET lost

all possjbility of judicial recourse when they sought reconsideration of the FCC's

orders rather than immediately appealing them to this Court.
J1

Petitioners' essential argument remains intact ., the orders did not become

)1 SelL Alltel Corporation v. FCC. 838 F.2d s51, 562 (D.C. Cir. 1988), in which the
FCC was found to have "done, a remarkable job of rebutting the pl'esumption of its
own expertise,"

l~ FCC Brief at 28-29.

":!
, Intervenors Brief at 35-36.
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so.::> ln you ;y!:'ief a T:erits clc':'m for i:eing able co make

,.""",~

in a way

(202) 23~·~~33

this happens

And the customer

":)u ~-.,­
: (,"-

is reutilized In

You!" Honor,

Is that right?

In other words I didn'c

~he Cc~~issio~ found

We2.1,

As vou notice when you read

credit

Thac's correct.

I think that is correct. I

You aren't saying the amount

Okay.

MCKENNA:

and that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 Rf-:CDE ISLAND AVE. NW.
WASHI~;:;TOtJ. DC 2COO5.3701

Is that COrreCL?

,-.."-
: j

Is that correct?

THE COURT:

MR, l\.lCKENNA:

THE COURT:

:vIR. ~-1CKENNA:

the circumst2~ces

[:: ·.·ia rt ed.

the high charge on both ends,

e:=~er the basic r~le or che propos:cion that in th~s

when there are cwo open ends, we have a mechanism in

the tariff and that tariff provides for credits to be

YO~ are. Basically the POSi[lOn is that the really

,,~:~r the circumstances [he ~~le's objective was being

paij, a!" ~o be assessed.

c1:.::: [ariff, :-..c really says that you count minutes

~he oeticioners with the credit

differently and things like [hat.

carr-ler, when [here are two aDen ends, goes to one of

ro-..:::inely

calculating the proper access charge .

~·/h':"C0. lS involved !:ere 1S any different from the

amc~nt that would be paid pu!"suant to that crediting

arrangement.
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